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In the Winter Newsletter I identified the members and described the tasks of the Law
& Courts section committees for 1997-98. The reports of their efforts, including the
announcement and presentation of section awards, will be made at the 1998 Section
Business meeting in Boston. I am hopeful that the APSA will assign us our “usual” time
slots for the Business meeting and Reception (Friday @ 5:30PM and 6:30PM) and that
you will be able to attend both of those events. There are a number of important issues to
be considered, and your thoughts and advice on these matters will be very helpful to the
Executive Committee when it meets the following day. If you have any advance thoughts
on the substantive issues under discussion, don’t hesitate to send them to the respective
committee chairs by fax or email (see page 15).
Looking ahead to 1999: Lettie McSpadden of Northern Illinois University has agreed to

serve as program chair for the 1999 Law & Courts panels. In the past, the APSA has
selected the program chair for the constitutional law and jurisprudence panels after con-
sultation with the Law & Courts Section Chair, and thus I do not know yet who will be
named to that position. However, I have communicated to the APSA leadership, and to
the 1999 program chairs, our dissatisfaction with this bifurcated arrangement. In my
judgment, and that of my predecessors as section chair, the Law & Courts Section chair
should make both appointments since both sets of panels fall within the scope of our
section’s interests and responsibilities. I will let you know, as soon as possible, how this
issue is resolved and who has been appointed as program chair for the constitutional law
and jurisprudence panels.
I look forward to seeing you at the APSA meeting in Boston. If you have not already

done so, please renew your section membership when you pay your APSA dues. And if
you have colleagues in the field who are not dues paying members of our section, please
ask them to consider becoming members. We need their voice and support, and most
importantly, we need their financial sustenance. There will be a committee report in Bos-
ton on how to deal, more generally, with our “free rider” problem.
Having just recently moved below the Mason-Dixon line, I attended my first Southern

Political Science Association meeting in November. I am pleased to report that two of our
most distinguished colleagues, Henry Abraham and J. Woodford Howard, Jr., were hon-
ored by their students in panel presentations. My congratulations to both Henry and Woody
for their accomplishments and contributions to our collective enterprise! They have set
standards of professional excellence and colleagueship to which we can all aspire.



2 LAW AND COURTS

Editorial Board
LAW AND COURTS NEWSLETTER

Sue Davis, University of Delaware
Charles Epp,  University of Kansas
Melinda Gann Hall,  Michigan State

University
Howard Gillman,  University of Southern

California
Bill Haltom,  University of Puget Sound
Lynn Mather,  Dartmouth College
Jennifer Segal,  University of Kentucky

Books and Articles Column
Sue Davis, University of Delaware

Editor
Cornell Clayton, Washington State

University

Assistant Editor
Anne M. Kelleher, Washington State

University

General Information

Law and Courts publishes articles, notes, news
items, announcements, commentaries, and fea-
tures of interest to members of the Law and
Courts Section of the APSA. Law and Courts
is published three times a year in Winter, Spring,
and Summer issues. Deadlines for submission
of materials are: November 1 (Winter), March 1
(Spring), and July 1 (Summer). Contributions
to Law and Courts should be sent to:

Cornell W. Clayton, Editor
Law and Courts
Department of Political Science
PO Box 644880
Pullman, WA 99164-4880
509-335-2544
FAX 509-335-7990
e-mail: cornell@mail.wsu.edu

Articles, Notes, and Commentary

We will be glad to consider brief articles and
notes concerning  matters of interest to read-
ers of  Law and Courts.   Research findings,
teaching innovations, or commentary on de-
velopments in  the field are encouraged.

Footnote and reference style should follow that
of the American Political Science Review.
Please submit two copies of  the manuscript;
enclose a diskette containing the contents of
the submission; provide a description of the
disk's format (for example, DOS, MAC) and of
the word processing package used (for example,
WORD, Wordperfect).  For manuscripts sub-
mitted via electronic mail, please use ASCII or
Rich Text Format (RTF).

Symposia

Collections of related articles or notes are es-
pecially welcome. Please contact the Editor if
you have ideas for symposia or if you are inter-
ested in editing a collection of common articles.
Symposia submissions should follow the guide-
lines for other manuscripts.

Announcements

 Announcements and section news will be in-
cluded in Law and Courts, as well as informa-
tion regarding upcoming conferences. Orga-
nizers of panels are encouraged to inform the
Editor so that papers and participants may be
reported. Developments in the field such as
fellowships, grants, and awards will be an-
nounced when posible. Finally, authors should
notify  Law and Courts of publication of manu-
scripts.

Officers
LAW AND COURTS SECTION

Chair

Joel Grossman, Johns Hopkins
University

Chair-Elect
Micheal Giles, Emory University

Secretary/Treasurer

Donald Jackson, Texas Christian
University

Executive Committee

Lee Epstein, Washington University
Christine Harrington, New York

University
Roy Flemming, Texas A & M

University
Howard Gillman, University of

Southern California
Paul Wahlbeck, George Washington

University

Instructions to

Contributors



SPRING1998 3

WHAT WE DON’T KNOW ABOUT JUDICIAL
BEHAVIOR, AND OTHER MUSINGS

Lawrence Baum, Ohio State University

justices’ motivations.  It is also clear that justices act strategi-
cally to a considerable degree, in that they regularly take into
account the likely reactions of colleagues and sometimes take
into account other policy makers when deciding what to do.
But we are not yet in a position to specify the role of policy
goals or that of strategy in more precise terms.  With a continu-
ation of the impressive research of recent years, what we know
about those two issues surely will grow.  Yet, because of the
complexities and ambiguities that bedevil any effort to explain
behavior, scholars can be expected to enjoy only partial suc-
cess in reducing uncertainties about these issues.

One important complexity is that motives are likely to be
intertwined.  If it is true that judges are interested in achieving
both good law and good policy, for instance, it is quite doubtful
that these two interests operate as separate influences on deci-
sions.  Rather, almost surely they are linked components in a
complex cognitive process (see Rowland and Carp 1996, ch. 7).
For that reason, separating out the impact of each motivation
on decisions is quite difficult.

Further, while students of most courts often assume consis-
tency in the determinants of judicial behavior across individu-
als and situations, it seems unlikely that such consistency ac-
tually exists.  We are appropriately skeptical when a Supreme
Court opinion proclaims that its author, unlike colleagues with
less noble motives, is elevating the law over an interest in good
policy. Still, it is quite reasonable to posit that judges differ in
the relative importance of legal and policy considerations to
them.  Similarly, the various judges who sit on a particular court
do not necessarily act strategically to the same degree and in
the same ways.

For that matter, any particular judge may address different
cases in different ways.  Can we assume that Justice Stevens
would bring the same calculus to a right-to-die case that he did
to a case in which the issue was “whether Federal Rule 4, which
authorizes an extendable 120-day period for service of process,
supersedes the Suits in Admiralty Act provision that service
on the United States be made ‘forthwith’” (Henderson v. United
States 1996, 888)?

In assessing the model of strategic policy-oriented judges,
the theoretical ambiguity of behavior is perhaps even more of a
stumbling block.  If fully strategic Supreme Court justices would
not establish voting records that differed sharply from their
true preferences, as they probably would not, then it is difficult
to distinguish sincere from strategic behavior in the patterns of
votes that actually occur.  The bargaining and compromise that
characterize the decision process in the Court might result en-
tirely from strategic action on behalf of policy goals, but they
are also consistent with strategy utilized on behalf of an inter-

For those of us with an interest in judicial behavior, this is an
extraordinarily interesting time.  A wave of new research is
providing us with an array of important findings about patterns
of judicial behavior, and proponents of differing theoretical and
methodological approaches are engaged in direct debates over
the merits of the various approaches.

As a student of judicial behavior, I am grateful for both the
research and the debates, which together have given us a far
better understanding of issues in the field than we had a de-
cade ago.  Yet I would like to offer two related cautions.  First, I
think it highly unlikely that major issues in the explanation of
judicial behavior will come anywhere close to resolution in the
foreseeable future.  Second, while the debates over theoretical
and methodological approaches are quite useful, it would be
most unfortunate if either debate had a winner.

EXPLAINING JUDICIAL BEHAVIOREXPLAINING JUDICIAL BEHAVIOREXPLAINING JUDICIAL BEHAVIOREXPLAINING JUDICIAL BEHAVIOREXPLAINING JUDICIAL BEHAVIOR

Anyone who teaches or writes about judicial decision mak-
ing is well aware of the substantial limits to what we know
about judges’ behavior.  More than in most other fields, we
tend to ascribe those limits to deficiencies in our collective
work.  Yet scholars in other fields have not done markedly
better than students of judicial behavior in resolving major is-
sues.  There is no sign, for instance, that scholars are achieving
consensus about the determinants of mass voting behavior
(Niemi and Weisberg 1993, ix, 10).

I believe that the primary reason for this shared gap between
aspirations and achievements is simply the difficulty of ex-
plaining human behavior.  The choices of voters, judges, or any
other group result from decision processes that typically are
complex and that often vary considerably among people and
among situations.  Another barrier to definitive explanations is
the theoretical ambiguity of behavior: a pattern of behavior that
is consistent with one explanatory account is usually consis-
tent with alternative accounts as well.  In light of those realities,
the scholar who seeks to explain behavior faces a daunting
task.

In the study of judicial behavior, this difficulty is illustrated
by the model of strategic, policy-oriented judges that is identi-
fied most closely with rational choice analysis.  I think that the
refinement of this model in recent years, and its growing use to
guide research have brought enormous benefits to the field.
As yet, however, we have only a fragmentary understanding of
how accurately this model actually depicts the bases for judges’
behavior.

At the Supreme Court level, where our understanding of
judicial behavior has always been most extensive, it is clear that
an interest in good public policy is a very important part of the
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est in accurate legal interpretation.  The justices might take
public opinion into account because public support strength-
ens the Court’s ability to get its policies implemented, but they
might instead care about public approval because they value
popularity for its own sake.

Similar complexities and ambiguities apply to any broad ques-
tion in the explanation of judicial behavior.  Some scholars in
the field would argue that such complexities and ambiguities
are of limited relevance, since their criterion for good explana-
tion is predictive success.  From this vantage point, so long as
an explanatory scheme does well in predicting general patterns
of behavior, its inability to provide a full account of behavior
and the existence of alternative explanations that fit the same
patterns of behavior are both irrelevant.  This is a common and
highly legitimate position, one that has long been espoused
explicitly by some students of judicial behavior and that is inte-
gral to the rational choice perspective.

But this position is not entirely satisfying.  Even those schol-
ars who espouse prediction as their criterion for explanations
also want to depict reality accurately, and their writings reflect
that interest.  Quite reasonably, the current debates between
competing explanations of judicial behavior are mostly about
why judges do what they do rather than about how to predict
what they do.  Thus, there is no escaping the difficulties that
bedevil efforts to explain judges’ choices fully.

STUDYING JUDICIAL BEHAVIORSTUDYING JUDICIAL BEHAVIORSTUDYING JUDICIAL BEHAVIORSTUDYING JUDICIAL BEHAVIORSTUDYING JUDICIAL BEHAVIOR

There is considerable room to reach differing judgments
about the current state of knowledge on judicial behavior, par-
ticularly on some relatively specific issues.  Whatever our judg-
ments may be, however, everyone agrees that we need to learn
more.  How should we go about that task?  There have always
been fundamental differences of opinion about alternative theo-
retical and methodological approaches to the study of judges’
choices.  Fortunately, there is considerable tolerance among
those on different sides of theoretical and methodological di-
vides.  But the divides have been fairly sharp, and many schol-
ars in the field feel strongly that some approaches are inher-
ently superior to others.

I have my own views about the relative merits of different
approaches to the study of judicial behavior.  But I would not
celebrate if, by some very unlikely series of events, everyone
else adopted and acted on those views.  The difficulty of over-
coming the barriers to understanding of judicial behavior ar-
gues not for universal adoption of the “best” approach—what-
ever that might be—but rather for use of a variety of approaches
that differ in their strengths and limitations.

On the methodological side, the long-standing division be-
tween quantitative and qualitative approaches continues.  The
tide of disciplinary history has favored quantitative analysis, to
the extent that some students of judicial behavior doubt the
value of qualitative analysis.  Yet that value is demonstrated
again and again by the insights on judicial behavior that quali-
tative studies produce.  And quantitative analysis cannot es-

cape the need for subjective interpretation that is sometimes
seen as a weakness of qualitative approaches.

On the theoretical side, scholars in all camps can agree that
progress will come more quickly if our research is theoretically
grounded.  Perhaps the best of all the good things about judi-
cial behavior research in the 1990s is the growth in explicit
concern with theory.  One important source of this develop-
ment is the increasing prominence of rational choice analysis
with its clear theoretical premises.  Scholars who do not fully
share those premises have reacted by clarifying their own theo-
retical positions.  Another favorable development is the explicit
use of historical institutionalism, whose value is established by
the grounding it gives to analysis of doctrinal developments
within a broader context.

Beyond the value of increased concern with theory, the ex-
istence of multiple theoretical approaches brings important ad-
vantages.  No single theoretical conception can fully capture
the various aspects of behavior, and the development of alter-
native approaches often reflects a perceived need to overcome
the limitations of existing approaches.  I believe that we would
benefit from even greater theoretical diversity in the field; in
particular, I think that students of judicial behavior can make
much greater use of the large and diverse body of theory devel-
oped by psychologists.

Whatever the course of developments in the future, our
history as a field offers assurance that we will continue to study
judicial behavior in a variety of ways and from a variety of
perspectives.  As it has in the past, this diversity will benefit us
in future efforts to expand our knowledge.

As I have argued, I think that this expansion has substantial
limits.  We cannot expect that we will soon have satisfying
answers to our most difficult questions.  But that should be no
cause for despair.  Judged by realistic criteria, what we have
learned in recent years has been impressive, and there are no
indications that the growth in knowledge is slowing.  That is a
clear sign that the study of judicial behavior is in fundamentally
good health.
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THE NATURE OF NETWORK NEWS REPORTING ON THE SUPREME COURT
Jennifer A. Segal, University of  Kentucky

On the morning of November 5, 1997, I walked into my Civil
Liberties and Judicial Process courses to be met with questions
from many of my students about the Supreme Court’s ruling on
affirmative action in California, which had been handed down a
couple of days earlier. Some were indignant about the Court’s
support of Proposition 209, which called for an end to affirma-
tive action in California; others were supportive of the Court’s
action.  Some wondered how this ruling fit into the pattern of
Court decision making in the area of affirmative action; others
were curious about the affect that this ruling would have on
other states and their efforts to end affirmative action programs.
Still others were interested in what Californians, and Americans
more generally, thought about the Court’s decision.  I was thrilled
that they were paying attention to the Court’s activities, and
even happier that they had given some thought to the issues
involved — and I was disappointed that I had to dampen their
enthusiasm by explaining that the Court had not made a ruling
on the constitutionality of Proposition 209, per se.  Rather, the
Court had denied certiorari and, as a result, had let the lower
court’s ruling stand — and the justices, according to their stan-
dard operating procedure, had done so without comment.

Many of us, as Court watchers and students of the judiciary,
knew this because we have sources of information about the
Court that are independent of the mass media.  But my stu-
dents, and most Americans, relied on newspapers and televi-
sion news programs for this information about the Court’s most
recent “ruling”, and these sources tended to report this deci-
sion to deny certiorari as a decision on the merits.  Even the
most highly regarded print media, such as the Washington Post
and the New York Times, provided reports that were unclear, at
best.  The Post’s headline on the Internet read, “Justices Up-
hold California’s Ban on Preferences: The Supreme Court De-
cided California’s Ban on Affirmative Action is Legal.” The
Times’s headline, “Court Rejects Challenge to Prop 209,” was
no better.  While both articles ultimately identified the Court’s
action as a denial of cert, these headlines and much of the text
suggested otherwise.

Over the years, my colleague Elliot Slotnick and I have been
intrigued by other news reports like these and have had numer-
ous discussions like the one I had with my students in Novem-
ber.  From these experiences came the impetus to closely exam-
ine what we believe to be a significant dilemma in American
politics.  The Court is a powerful policymaking institution, one
that is checked, not by the traditional democratic method of
popular elections, but rather by the support for and compliance
with it and its policies by the citizenry.  Yet, the citizenry is, on
a relatively few good days, MISinformed, and on every other
day, NOT informed at all about the activities of this very impor-
tant third branch of our national government.  Our analysis

(Slotnick and Segal, forthcoming), has focused on various as-
pects of the relationship between the Court and television’s
network newscasts, the primary source of political information
for most Americans, in our effort to understand the basis and
nature of the confusion our students and others have about
the Court, and why the confusion persists.  We found that
coverage of the Court is infrequent, brief, and in many instances
simply wrong and, that both the Court and the media are re-
sponsible for this state of affairs.  This has potentially impor-
tant consequences for what Americans know and think about
the Court, and ultimately how able they are to hold the Court
responsible and accountable for its actions.

This dilemma between the Court and the American public
derives largely from the tenuous relationship between the Court
and the mass media, and particularly television.  The Court, for
its part, is largely invisible from not only the public but also
from the media.  The justices do most of their work behind
closed doors, and have prohibited reporters from using cam-
eras, and even recorders, in the Courtroom when oral argu-
ments are made and decisions are announced.  This is particu-
larly significant for television reporters, as Fred Graham, former
Court correspondent for CBS News, indicates

If they would permit cameras in courts, there would
be much more coverage.  The networks will not put,
almost literally will not put, sketches on the air ... [P]eople
are so accustomed to television showing reality, at least
real pictures, that it is psychologically jarring to people
to suddenly see these crude drawings.  So what hap-
pens is that this perverts the way a story is covered ...
they don’t cover as many stories. (All unattributed
quotes are derived from personal interviews.)

Additionally, the schedule that justices keep, largely in terms
of when they hand down their rulings, have a profound effect
on the ability of television reporters to cover the most impor-
tant decisions of each term; multiple rulings in the final days of
each term make the likelihood of network coverage for most of
them quite small.  Also, justices do not offer interviews and,
more importantly, do not explain their rulings to reporters, who
are left to their own interpretations and understandings, which
are based sometimes on little legal expertise or experience.
Relatedly, the length and complexity of many of the Court’s
rulings do not lend themselves to the quick summaries and
sound bites that have become part and parcel of contemporary
media reporting, particularly television reporting.  Finally, the
Court’s ever-shrinking docket has, perhaps ironically, made the
Court less attractive as a source of important news.  As Pete
Williams, Supreme Court correspondent for NBC News, told us

Unlike anybody else in town, Supreme Court jus-
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tices don’t covet the press.  They don’t flaunt them-
selves ... The less attention you pay to them personally,
probably the better ... The Court doesn’t leak, the Court
doesn’t spin.  The Court is there, and you make of it
what you do, and it’s all in public documents ... No
reporter that I know has an edge because they have
some “in” with one of the justices.  That’s not the way
reporting the Court works... It’s almost like it’s another
time, it’s another era.

The media, for their part, are businesses that have the pri-
mary goal of making profits and must operate under commercial
constraints.  This means that producers and many reporters are
interested in stories that they consider newsworthy — those
that will attract viewers and subscribers. An emphasis on
“infotainment” contributes to a focus, particularly for televi-
sion, on the most current, daily events, especially those that
are dramatic and visual in nature, that can be whittled down
quickly to a few words and pictures that represent the essence
of the event, and that can be presented in a very short report.
Thus, an institution that hands down many of its decisions on
the same day, whose work product is often very lengthy and
complicated, and that prohibits cameras in its work space, is
one that is necessarily less appealing as a source of news and
is one that more and more frequently gets short shrift from
television news reporters.  As Graham explained about the ex-
ecutives at CBS during his tenure there,

They decided that their definition of what they wanted
and what was news changed.  And they decided that
what people wanted to see was very visual, and courts,
the Supreme Court, you couldn’t show, and so it makes
it almost by definition ... not newsworthy.  The Supreme
Court was not newsworthy ...

Additionally, there is a perception among some of these
reporters that the justices are ruling on fewer and fewer
important and broad-sweeping issues.  Given the very tough
competition for air time on evening news programs, this
perception often leads reporters elsewhere for more news-
worthy stories.   Finally, the Court is an extremely difficult
beat for reporters and, as a consequence, producers and
reporters invest less time and fewer resources in getting
Court news than they do other news.   Again, as Williams
explained to us,

Wouldn’t it be nice if television said to itself, “Gee,
you know, people only get their news from television,
and so we’d better cover the Supreme Court more.”  It
isn’t going to happen... Naturally, as Supreme Court
reporters we make that argument ... But I don’t think it is
anything our managers in New York get up thinking
about ... And it’s too bad, probably, but that’s the way
it is.

      Clearly, then, there are many barriers to the transmission
of Court-related information to the American public.  And while
responsibility for this situation can be placed at the doors of

both institutions, the primary effect of these barriers: coverage
of the Court by the television network news broadcasts is sparse,
at best, and wrong, at worst.  Analysis of the three networks’
(ABC, NBC, and CBS) coverage of the 1989 and 1994 Court
terms revealed that during each term, a relatively small number
of Court-related stories were reported (245 in 1989, 111 in 1994)
and they focused on a very small proportion of the total num-
ber of cases decided by the Court each term (32 of 139 in 1989,
15 of 86 in 1994).  Of those cases that were covered, the stories
were overwhelmingly short (most no more than 30 seconds
long) and reported by the anchor only, rather than by the legal
correspondent or another “field” reporter also. Additionally,
cases were not typically reported over the course of their jour-
ney through the Court’s processes; rather than covering the
various stages of the Court’s decision making process, the
networks tended to focus on the merits stage of the process,
when the Court made its final ruling in the cases. This is not
surprising, given the outcome-oriented nature of television
news.  More surprising, though, is that the coverage of case
decisions was likely to be without very much detail — some of
which is easily attainable — in terms of case facts and history,
the case vote, and the names of justices, litigants, and other
interested parties.

Perhaps the most interesting, but troubling, finding from the
comparison between these two Court terms is the very obvious
decline in the attention paid by all three networks to the Court
over time.  As I have already described, fewer than half as many
Court-related stories reported in 1989 (245) were reported in
1994 (111).  Additionally, a smaller proportion of the total cases
heard by the Court were reported in 1994 (17%) than were re-
ported in 1989 (23%).  As the reporters have suggested, this
may be due in part to the Court’s shrinking docket, which in-
cluded 139 cases in 1989 but only 86 in 1994.  Also, some have
argued that the Court’s docket includes fewer of the “big” cases
that are more likely to grab the attention of viewers, and there-
fore the networks.  “There is no such thing any more ... as a
landmark precedent-setting decision like Brown or ... Roe v.
Wade,” explained Lyle Denniston of the Baltimore Sun; in-
stead, the Court has tended to focus on narrow questions of
law and “In trying to cover a First Amendment case now you
almost have to be a Talmudic scholar to slice the differences
between the dogmatic principles the Court is going to follow.”
Williams agreed.

We are not going through any great upheaval ... that
we are looking to the Court to settle ... for us... [T]his is
a fine-tuning Court.  They don’t even follow the tradi-
tional role of trying to settle all the intercircuit ques-
tions ... So there’s no real focus to the Court right now.
They don’t seem to be very active [in] reaching out for
cases to say, “Oh, that’s an interesting one, let’s settle
that ...”  This Court doesn’t seem to be reaching out just
for the fun of it to kind of duke it out.

Despite these and other explanations for the decline in
coverage, it is rather disconcerting that viewers of network
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news, for whom it is typical to hear less about the Court than
the other federal institutions, have heard even less about the
Court over time.

Finally, a close analysis of the 1989 term revealed that, in
addition to these inadequacies in the coverage of the Court
mentioned above, the networks often misreported what they
did cover.  Similar to the misreporting of the Court’s decision in
the dispute over Proposition 209, the networks frequently re-
ported denials of certiorari as decisions on the merits.  The
motivation for our analysis of this phenomenon stemmed from
our own mistakes as we coded the Court’s activities from the
news stories.  In several instances, we discovered that the
story that we had coded as a report on the decision on the
merits was in fact something else.  After extensive investiga-
tion, including a call or two to Toni House, the Court’s Public
Information Officer, for “insider” information, we discovered
that most of our miscoded merits decisions were in fact denials
of certiorari.  There were 29 stories broadcast during the 1989
term on 18 different cases that were denied certiorari.  Of those
stories, less than a quarter were reported accurately as certio-
rari denials (7, 24.1%).   In contrast, eight (27.6%) were reported
ambiguously, with the anchors using phrases like the following
as descriptions of the Court’s action:  “refused to overturn,”
“turned down,” and “rejected a challenge.”   More striking was
that in nearly half of the stories reported on denials of certiorari
(14, 48.3%), the Court’s action was clearly described as a deci-
sion on the merits.  The anchors used language such as  “up-
held,” “ruled,” “defeated,” “approved,” and “left in place a
law” to characterize the Court’s decisions.  Mistakes such as
these are very perplexing given the networks’ obvious ability
to report certiorari denials correctly.  Nevertheless, and as House
has noted, “The major problem [for] the journalist covering the
Court is for him to get it right.”

Perhaps most striking, is that the more general inattention to
the Court’s activities that we have identified is not a predeter-
mined condition of the networks’ relationship to the Court.  In
fact, we found that when the Court is involved in something
that the networks feel is particularly newsworthy, they can and
do devote numerous resources to reporting the events, and
they can do it relatively accurately and thoroughly.  This part of
our analysis focused on the coverage of two significant Court
cases, Regents of the University of California v. Bakke (1978)
and Webster v. Reproductive Health Services (1989).  The data
suggest that viewers of network news programs were more
likely to learn something about these two cases than they were
about any single case decided during the 1989 or 1994 terms.
Both Bakke and Webster received relatively extensive network
news coverage, each being the object of sixty stories.  Addi-
tionally, these stories focused on the various stages of the
decision making process (in fact, more than a third of the stories
were broadcast prior to oral arguments in the cases), they tended
to be long by television standards (over one and a half min-
utes), although Bakke fared somewhat better in this regard,
they were reported most often by both the anchor and a news

correspondent, and they were almost always aired near the
beginning of the broadcast.

There was also a considerable amount of substance in the
stories about these two cases, including attention to parties to
the case, interest groups, political officials, all of whom contrib-
uted their analysis of the issues and offered their predictions
about the Court’s ruling.  Attention was also given to the jus-
tices and their opinions in the cases, particularly in Bakke, with
an emphasis on the winners and losers,and reasonably accu-
rate representations of their views.

This is not to say that the coverage of either Bakke or Webster
was ideal.  Indeed, many of the stories reported were short and
not particularly sophisticated or deep.  Moreover, some had the
potential of promoting misperceptions about the significance
and consequences of the cases and decisions.  But despite
these potential problems in reporting Bakke and Webster, their
attention to these cases also represents the “best” that the
network news has to offer in the way of Court coverage.  Impor-
tantly, this coverage demonstrates that the networks are cer-
tainly willing and able to report on the Court in a way that is not
apparent from our overall analysis of the 1989 and 1994 terms.

When I told my students that the Court had, in fact, not
made a decision in the case involving Proposition 209, they
were confused.  Can’t the news get it right?  Well, yes it can.
Not only can the networks report accurately the Court’s deci-
sions, but they can report more often, in greater detail, and on a
greater number of cases and other Court-related activities.  But
the responsibility for achieving “better” news coverage, and
therefore “better” information about the Court, is not likely to
come from the networks alone, given their commercial impera-
tives.  Rather, the necessary changes may first have to come
from the Court in the form of some adaptations of traditional
processes and rules that have the effect of keeping the media at
arms length and most Americans in the dark about what goes
on in the “marble temple.”  This is, by no means, a call for gavel-
to-gavel television coverage of Court proceedings, nor is it a
call for the Court to consider the constraints of the media when
it chooses its cases and writes its rulings.  Instead, an increased
sensitivity to its relationship with the American public might
come in the form of the justices making themselves more avail-
able to the press, answering questions about processes and
methods of decision making, and providing the opportunity for
the media to attend the justices’ public appearances.  Addition-
ally, slight alterations in the schedule of handing down deci-
sions would likely make a world of difference for reporters who
continually scramble to digest and report on rulings within
minutes of going on the air or to press.  Finally, and most con-
troversially, the opening of the Court’s doors to television cam-
eras, if only on an experimental basis, would contribute enor-
mously to the ability and the desire of the network news to
cover the Court.

In the final analysis, the Court will have to lead the way to a
more cooperative relationship between the media and the Court,
and the promotion of an informed public.  As Linda Green-
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house of the New York Times has observed,

Despite our divergent interests — the press corp’s
interest in accessibility and information, the Court’s in
protecting the integrity of its decisional processes —
I am naive enough and out of step enough with the
prevailing journalistic culture, to think of these two
institutions as, to some degree, partners in a mutual
democratic enterprise to which both must acknowl-
edge responsibility.  The responsibility of the press is
to commit the resources necessary to give the public
the most accurate and contextual reporting possible
about the Court, its work, its members and its relation-
ship with other branches of government.  The Court’s
responsibility is to remove unnecessary obstacles to
accomplishing that task (1996: 1561).
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Malcolm M. Feeley and Edward L. Rubin
(University of Calif. Berkeley) have a new book due out in
spring 1998.  JUDICIAL POLICY MAKING AND THE MOD-
ERN STATE takes issue with traditional approaches of both
legal scholars and political scientists, arguing that neither dis-
cipline has provided a satisfactory account of judicial policy
making.  They argue policy making is a distinct activity, mark-
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sistent with the idea of a bounded judicial role with identifiable
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statutory provision leads to a particular outcome, but instead
behave like administrative agencies are often required to do --
and use a vague or opened-provision of law as grant or autho-
rization to boldly “make law” within a given policy arena.  They
test their theory through a sustained analysis of the actions of
federal trial court judges as they used the Eighth Amendment’s
provision prohibiting cruel and unusual punishment as an au-
thorization to formulate comprehensive policies about condi-
tions in prisons.

JUDICIAL POLICY MAKING AND THE MODERN STATE
will be the subject of round table discussions at the annual
meetings of the Law and Society Association in Aspen in June,
and the American Political Science Association in Boston in
September.  It is published by Cambridge University Press, and
can be ordered via phone at 1.800.872.7423.

Peter Lang Publishing, Inc., has just published the UNITED
STATES SUPREME COURT JUDICAL DATA BASE, PHASE

II: USER’S GUIDE, by James L. Gibson (University of
Houston).  The Guide documents the data collected on the
Supreme Court by a team of scholars, including Rober Carp,
Beverly Cook, Charels Johnson, and Sidney Ulmer.  In addition
to documenting each of the codes in the data set, the book
provides specific details on how the variables were conceptu-
alized and coded, as well as infomration about the reliability of
the results.  Three major aspects of these decision are addressed:
the values expressed int the opinions of the Court (including
concurrences, dissents, etc.), the attributes of the litigants in
each case, and the nature and extent of participation in the
litigation by amicus curiae.  the data themselves have just be-
come available at ICPR|SR.  The book includes as an appendix
the codebook ro Harold Spaeth’s Supreme Court Data Base
since our new variables supplement the variables collected by
Spaeth.  The cost of the book is $32.95.  Copies may be ordered
from:

Peter Lang Customer Service
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New York NY  10001
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Haven, Yale University Press, 1996. 220 pp. Cloth $30.00

O’Brien, David M. with Yasuo Ohkoshi. TO DREAM OF DREAMS: RELIGIOUS FREEDOM
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Scalia, Antonin. A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW.
Princeton, NJ: Princeton University Press, 1997. 159 pp. Cloth $19.95.
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Sebba, Leslie. THIRD PARTIES: VICTIMS AND THE CRIMINAL JUSTICE SYSTEM.
Columbus: Ohio State University Press, 1996. 446 pp.
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EXPERTISE AND ADMINISTRATIVE LAW IN ENGLAND AND WALES.
Ann Arbor: University of Michigan Press, 1997. 240 pp. Cloth $49.50.

Strum, Phillipa. PRIVACY: THE DEBATE IN THE U.S. SINCE 1945. Forth Worth, Texas:
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UPCOMING CONFERENCES AND EVENTS
This conference will assess the scholarly impact of the most widely cited article ever

published in the Law and Society field, Marc Galanter’s “Why the ‘Haves’ come Out
Ahead: Speculations on the Limits of Legal Change” [9 Law & Society Review 95-160
1974)].  The conference will be held May 1-2, 1998, at the University of Wisconsin-
Madison.

Sessions at the conference will examine how Galanter’s ideas and concepts regarding
the relative advantages and disadvantages of litigants in the American legal system have
been employed in sociolegal research.  His framework suggested the close interconnection

between law and society, the impact of the distribution of power and the resources in a democratic society, and the
necessary connection between the structure and functioning of the legal system and ongoing processes of legal and
social change.
The 16 papers to be presented were selected from among a large number of proposals; the selections were primarily

made with the purpose of producing a set of coherent and lively session discussions on whether the ’haves’ really do (or
still do) come out ahead, how things have (or have not) changed for the ‘have nots,’ and how Galanter’s ideas can be
applied to non-court settings, different legal systems and legal cultures, and changing societal conditions.  In addition,
the organizers have sought to insure that the papers reflect diverse intellectual backgrounds and diverse generational
experiences.  At the close of the conference, Marc Galanter will reflect on the intellectual background of the original
paper, and how he might approach the question differently if he were writing the paper in 1998.
The conference is administered by the Institute for Legal Studies of the University of Wisconsin-Madison.  For

further information, please contact:
Dr. Joy Roberts -  jhrobert@facstaff.wisc.edu
608.263.2545
fax: 262.5486
Weekly updates of the conference, including registration information, are availible on the Institute for Legal Studies

Web site (http://www.law.wisc.edu/ils/).

DO THE HAVES
STILL COME
OUT AHEAD
AGAIN?

INTERNATIONAL
CONFERENCE

ON
DEMOCRATIZATION

The University of Houston Department of Political Science will be hosting an international
conference on democratization in November, 1999.  The conference will assess the body
of theories and hypotheses addressed in democratization research, with an eye toward
consolidating our knowledge of the processes involved, and more importantly, identifying
the urgent questions and problems that remain unanswered after this decade of intensive
research.  The conference will be both retrospective -- assessing what we have accomplished
in the last decade -- and prospective -- identifying the most important unanswered questions
for the field.  The conference will be broadly structured, including both macro- and micro-

research and work on both the causes and consequences of democratization.  And though the conference is planned to
coincide with the decade anniversary of the fall of the Berlin Wall, it will be global in scope, emphasizing theories and
scientific understandings of democratization.  The conference will result in an edited volume, to be published as an

1998 CONFERENCES

Midwest Political Science Association Chicago, IL April 23-25, 1998

Law and Society Association Aspen, CO June 4-7, 1998

APSA, 1998 Boston, MA Sept  3-6, 1998

Southern Political Science Association Atlanta, GA Oct  28-31, 1998

Northeastern Political Science Association Boston, MA Nov 11-14, 1998

Southwestern Social Science Association San Antonio TX March 31-April 3, 1999

Western Political Science Association Seattle WA Mar  25-27, 1999



14 LAW AND COURTS

APSA SHORT
COURSE:

COURTS, L AW
AND THE NEW
(HISTORICAL)
INSTITUTIONALISM

LAW AND
SEMIOTICS
ROUNDTABLE

The 13th Law and Semitoics Roundtable will be held in Amherst Massachusetts April
22-25, 1999.  The general theme will be “Commodification: Constructing Worlds, Con-
structing Reality” with sub themes and topics to be developed around contributions by
participants.

The formal announcement will be available shortly.  To receive this information or
express interest, contact John Brigham at  brigham@polsci.umas.edu.

This course, sponsored by the Law and Courts Organized Section, American Political Science
Association, will explore the New (Historical) Institutionalism scholarship and its application to
the study of the impact of legal institutions and law on political and societal change.  Some of the
issues to be addressed by participants include: What are the basic elements of the New (Histori-
cal) approach? Are there unique opportunities and limitations in applying this approach to our
understanding of the impact of legal institutions and law on political and society change?  What
are the implications for studying the relationship of history to legal and societal change?  What
are the implications for studying the relationship of history to legal change if the American
political tradition is viewed as one of the multiple traditions versus a Hartzian, consensual ap-
proach?  Are there particular benefits of employing the new (Historical) Institutional approach to
study the Supreme Court, state and lesser federal courts, the criminal justice system, civil law
questions, and issues of common law?  Does the New (Historical) Institutional approach provide

new opportunities to relate changing social, political, and economic facts to law and legal institutions or to study legal
institutions and law cross-nationally?  In considering whether to attend, you might wish to read a symposium on the new
(Historical) Institutionalism in Volume 28. Polity (Fall 1995).

Participants include: Professors Cornell Clayton, Washington State University Howard Gillman, University of Southern
California; Mark Graber, University of Maryland; Christine Harrington, New York University; Ronald Kahn, Oberlin College;
Michael McCann University of Washington; Eileen McDonagh, Northeastern University; and Roger Smith, Yale University.

Faculty, graduate students, and unaffiliated scholars are invited to attend.  Participants will discuss published works and
works in progress.  A packet of materials will be sent to attendees during the summer.  After the annual APSA meeting a letter
confirming your participation will be sent to the academic dean of your institution.  Please list the name, title, and address of the
person to whom the letter should be sent.

This course is scheduled for Wednesday, September 2, 1:00-5:00.  There is a $10.00 fee for faculty and a $5.00 fee for graduate
students, primarily to cover the expense of photoduplicating materials.  Please make checks payable to Organized Section on
Law and Courts and send registration materials to:

Professor Ronald Kahn  -  fkahn@alpha.cc.oberlin.edu
Department of Politics
Oberlin College
Oberlin Ohio  44074
Office:  440.775.8495
Home: 440.774.1670
fax: 440.775.8886

OTHER UPCOMING CONFERENCES AND EVENTS
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SECTION NEWS AND ANNOUNCEMENTS
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A post-doctoral position with the Department Political Sci-
ence at the University of Houston in conjunction with an inter-
national conference on democratization to be held in Novem-
ber, 1999 is now available.  The position will extend until ap-
proximately May, 2000.

Interested applicants should have recently completed a Ph.D.
and have a strong substantive interest in problems of democ-
ratization.  Other qualifications include an on-going research
agenda in democratization, excellent quantitative data analytic
and word processing skills as well as knowledge of the Internet
and other aspects of computing are essential.  In addition, the
ability to construct and modify web pages is highly desirable.
Fluency in a foreign language is a decided asset.  Women and
minorities are encouraged to apply.

The duties of the position include:
a. Assisting in on-going research on democratization.

Currently,  projects are underway in South Africa,
Eastern Europe, Russia, Benin, Ghana, and elsewhere.

b. Assisting in organizing the democratization conference
(see conference announcements for more information).
Assistance is needed in every aspect of the conference,
ranging from logistics (e.g., hotel and airline bookings),
to funding raising, publicity, recruiting participants,
contacting embassies, etc.  Some aspects of this work
will be administrative in nature (e.g., handling mailings);
other aspects will involve discussions with high-level
academics and politicians.  Applicants who will simply
“muck in” and do what has to be done at the moment
are highly desireable!

c. Finally, applicants should be able to contribute to
certain aspects of our work just as we expect to

contribute to the development of your research.  The
position does includes some publication opportunities.
In essence, the research team is seeking someone who
can perform as a sophisticated research assistance, but
who will also be a junior colleague.

Our funding for this position requires we pay no more than
$2,000 per month, and we currently have funding for 24 months.
This is a .75 % FTE, which means we expect 30 hours per week
to devoted to conference and research tasks.  Applicants would
be expected to live in Houston, and additional research sup-
port (e.g., unlimited mainframe computing time, etc.), office space,
etc. will be included.  The most attractive aspect of this position
is surely the opportunity to become centrally involved in what
promises to be a very important conference on democratiza-
tion.

We are accepting applications beginning immediately. Please
send a letter of application, a copy of your vita, and a list of
three reference to

James L. Gibson
Cullen Distinguish Professor
Department of Political Science
University of Houston
Houston, TX   77204

or to
Raymond M. Duch
Associate Professor
Department of Political Science
University of Houston
Houston, TX   77204

Please do not send applications via e-mail or fax.

AAAAARCTICRCTICRCTICRCTICRCTIC S S S S SOCIALOCIALOCIALOCIALOCIAL S S S S SCIENCESCIENCESCIENCESCIENCESCIENCES P P P P PROGRAMROGRAMROGRAMROGRAMROGRAM

The National Science foundation’s Arctic Social Sciences Program welcomes research proposals on law and society in the
circumpolar north (Alaska, Greenland, Iceland, as well as northern Canada, Russia, Finalnd, Norway, and Sweden).  Proposals
should come from U.S. institutions.  Target dates for submission are August 1, 1998 and February 15th, 1999.  For more
information on the program, please contact:

Dr. Fae L. Korsmo  -  fkorsmo@nsf.gov
Program Director, Arctic Social Sciences, National Science Foundation
4201 Wilson Boulevard
Arlington VA  22230
phone:  703.306.1029
fax:  703.306.0648

Nominating Committee Susan Lawrence slawren@rci.rutgers.edu
Membership Directory & NewsLetter Distribution Sue Davis suedavis@udel.edu
Section Finances Review Committee Karen O’Connor oconn@american.edu
1998 Short Course (Director)  - Ron Kahn fkahn@alpha.cc.oberlin.edu
1999 Short Course Selection/Policy Committee Micheal Giles mgiles@emory.edu
Awards Policy Review Committee Lee Epstein epstein@artsci.wustl.edu
APSA Program Chair for 1998 Meeting Jeffrey Segal jsegal@datalab2.sbs.sunysb.edu
APSA Program Chair for 1999 Meeting Lettie McSpadden lettie@nie.edu
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