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Department of Politics 

 
POL 326 – Constitutional Difficulties in the Age of Trump 

Fall 2019 
 
Keith E. Whittington MW 10:00-10:50am 
113 Fisher Hall, 258-3453 McDonnell A02 
kewhitt@princeton.edu office hours: by appointment via online scheduler 
 (https://wase.princeton.edu/) 
 
 
A smorgasbord of constitutional law and politics. The unexpected election of Donald Trump in the fall of 
2016 has ushered in a host of debates about less familiar features of the U.S. Constitution. A political 
outsider and populist, President Trump has pushed on inherited constitutional practices and assumptions. 
In an era of highly polarized politics, his opponents have likewise made innovative use of constitutional 
institutions and powers. The Trump presidency has generated unusual concerns about the stability and 
robustness of the American constitutional system. This course will try to make sense of those concerns 
and the constitutional debates of the past three years. 
 
This course complements rather than repeats or directly relies upon what you would study elsewhere (e.g., 
POL 314, POL 315 and POL 316).  It is designed to survey the waterfront of constitutional debates 
surrounding the Trump presidency, rather than take a deep dive into any particular areas of constitutional 
law. As a consequence, the class will move at a rapid pace in skipping from topic to topic. The course 
aims to provide a basic background to current constitutional debates to set students up to be intelligent 
consumers of the news and responsible citizens in politically contentious times. 
 
This semester will give particular attention to questions of presidential power and the actions of the 
Trump administration and its opponents.  
 
Precepts 
 
Precepts are a required component of the course, and you must sign up for and regularly attend a precept. 
Regularly attending the precept is a necessary but not a sufficient condition for a passing grade in 
participation. Participation in the class constitutes 15% of your grade in the class. 
 
The lecture portions of the class will emphasize discussion as well. You will be expected to have read that 
day’s material by the time of the class meeting so that you can productively participate in the class 
discussion. The daily schedule provides a list of readings for each class and precept session. Note that the 
precepts are designed as stand-alone sessions with their own set of readings on a distinct set of issues to 
be discussed. 
 
Unless otherwise announced, the first meeting of the precepts will be in week 3 (the week of September 
23). 
 
Materials 
 
All readings for the class are available for free and online. You should be sure that you have access to 
them during class meetings and precepts so that you can reference them as needed in our discussions. 
Some of the readings are drawn from Howard Gillman, Mark Graber and Keith Whittington, American 
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Constitutionalism (GGW). Volume 1 of that text is available for purchase at the bookstore, but is not 
required. 
 
The reading materials for the course can be found either on the web or on the Blackboard course website. 
For materials on the web, there is a hyperlink from the syllabus to the specific document. 
 
Some of the materials that are online can be found on the supplemental website for the American 
Constitutionalism text (http://global.oup.com/us/companion.websites/umbrella/gillman/ ). Some of the 
materials consist of recent commentary on these constitutional issues. There are hyperlinks embedded in 
the syllabus connecting to those online articles. 
 
Each day has several readings associated with them, but they are all relatively short. You should expect 
20-40 pages of reading per class session, but the reading load will vary. 
 
There are a number of valuable websites that regularly provide high quality constitutional commentary on 
current events relating to the Trump administration. You can usefully explore them at Lawfare, Take 
Care, Just Security, National Constitution Center blog and podcast, What Trump Can Teach About Con 
Law podcast, All the President’s Lawyers podcast, Can He Do That? podcast, American Constitution 
Society blog, the Federalist Society blog, Law & Liberty, SCOTUSblog, Election Law Blog, 
Balkinization, Volokh Conspiracy, Concurring Opinions, The Faculty Lounge, Dorf on Law, and 
PrawfsBlawg. 
 
Requirements 
 
The requirements of the course include both written and oral components.  To obtain a passing grade for 
the course, a student must fulfill all course requirements.  Thorough preparation for, and faithful attendance 
at, lectures and precepts is among these requirements.  In particular, you will be expected to arrive at 
precepts and lectures fully familiar with the assigned material and prepared to discuss the issues and 
concepts to be covered that day.  Participation will constitute 15% of your final grade. 
 
You will be required to complete four written requirements. All four are short papers (6-8 double-spaced 
pages) with a similar format. Each paper should focus on the readings and issues associated with one day 
(or two closely related days). You are encouraged, but not required, to do additional research on the topic 
for the paper beyond the readings provided to you on the syllabus. 
 
The first short paper is due by 5:00pm on Monday, September 30. It should be no longer than 6 
double-spaced pages. It must answer the following question associated with the readings for the first 
precept: Do presidential electors have a constitutional obligation to cast their ballots for the individual 
who they personally think is best qualified to perform the duties of the office of president of the United 
States? 
 
A second “midterm” paper is due by 5:00pm on Friday, November 8. You will be provided with two 
writing prompts during the week of October 14. Your midterm paper must answer one of those two 
questions in a paper that is 6-8 double-spaced pages. 
 
The other two short papers are on a topic of your choice.  You may choose any day’s materials on the 
syllabus from Day 3 through Day 34 (with exception noted below). The paper is due no later than 5:00pm 
on the seventh calendar day (excluding holidays and breaks) after the class in which the materials appear 
on the syllabus (e.g., if the materials are covered on Monday, the paper discussing those materials is due 
the subsequent Monday). You may choose any two topics for the papers, but each paper does need to 
focus on a distinct day’s material (i.e., you may not write two papers revolving around the Day 8 

http://global.oup.com/us/companion.websites/umbrella/gillman/
https://www.lawfareblog.com/
https://takecareblog.com/
https://takecareblog.com/
https://www.justsecurity.org/
https://constitutioncenter.org/debate
https://trumpconlaw.com/
https://trumpconlaw.com/
https://www.kcrw.com/news-culture/shows/lrc-presents-all-the-presidents-lawyers
https://www.washingtonpost.com/podcasts/can-he-do-that/?noredirect=on&utm_term=.170184c7c10f
https://www.acslaw.org/acsblog
https://www.acslaw.org/acsblog
https://fedsoc.org/commentary/blog-posts
http://www.libertylawsite.org/
http://www.scotusblog.com/
http://electionlawblog.org/
https://balkin.blogspot.com/
http://reason.com/volokh
https://concurringopinions.com/
http://www.thefacultylounge.org/
http://www.dorfonlaw.org/
http://prawfsblawg.blogs.com/prawfsblawg/
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materials) and these two papers may not repeat the topics for the first short paper or the midterm paper. 
One paper should defend a position that is aligned with the Trump administration. One paper should 
defend a position that is aligned against the Trump administration. Please clearly identify in your paper 
whether it is pro-Trump or anti-Trump. 
 
All the papers should be persuasive and analytical. The paper should advance a clear thesis relating to the 
constitutional issues associated with the chosen materials. You should marshal arguments and evidence in 
support of your thesis and address potential counterarguments or concerns regarding your claim. 
 
This class will be focused on difficult and contested issues in American constitutional law and politics. 
Although you will no doubt have your own prior ideas about how some of these constitutional questions 
should be resolved, the goal of the class is to familiarize you with the complexity and difficulty of those 
questions and you should be prepared to consider those questions from all perspectives and grapple with 
the strengths and weaknesses of the competing positions on these issues. Ad hominem attacks on or 
insults to fellow students during class discussions will not be tolerated. 
 
Participation will constitute 15% of your semester grade. The first short paper will constitute 10% of your 
grade. Each subsequent paper will constitute 25% of your grade. 
 
Late penalty: Unless otherwise indicated, papers are due by 5:00pm on the seventh calendar day after the 
class in which those materials appear on the syllabus. Papers will be penalized one half letter grade if they 
are received with a time stamp after 5:00pm but before midnight on the date in which they are due. Papers 
will be penalized another half letter grade if they are received by 5:00pm on the subsequent day, and 
another half letter grade for each day after that. Holidays and Fall Break are excepted, so a paper relating 
to the materials on October 23 (the Wednesday before fall break) would be due by 5:00pm on November 
6 (the Wednesday following fall break). 
 
You may appeal any written grade within two weeks of receiving it.  In order to appeal a grade, submit to me 
by email a copy of the paper and a short (500 words) written statement as to what error you think was made 
in your initial grade.  Your paper will then be graded from scratch (by a different preceptor, if possible).  The 
new grade may be either higher or lower than the original, and will be final. 
 
The grading is standardized across precepts.  Your final grade will not be affected by which precept you 
attend, though your preceptor has first responsibility for grading you work. 
 
 
Daily Schedule 
 

1. Introduction 
a. No readings 

2. What is a constitution anyway? 
a. GGW, preface, ch. 1, appendix 2 (Blackboard) 
b. Debate on Executive Power in the Constitutional Convention (Blackboard) 
c. Federalist Papers Nos. 51, 70 and 71 (Blackboard) 
d. Centinel Letter No. 1 (Blackboard) 

3. Judiciary and the Executive (NOTE: GUEST LECTURE THIS DAY) 
a. Marbury v. Madison (Blackboard) 
b. Thomas Jefferson on Departmentalism (Blackboard) 
c. Attorney General Caesar Rodney, Letter to Thomas Jefferson (web) 
d. Abraham Lincoln on Departmentalism (Blackboard) 
e. Franklin Roosevelt, Undelivered Speech on the Gold Clause Cases (Blackboard) 

http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/rodney_letter_to_jefferson.pdf
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f. Franklin Roosevelt, Fireside Chat on Court-Packing Plan (Blackboard) 
g. Senate Judiciary Committee Report on President Roosevelt’s Court-Packing Plan 

(Blackboard) 
h. Southern Manifesto (Blackboard) 
i. Dwight Eisenhower, Address to the Nation on the Introduction of Troops in Little Rock 

(Blackboard) 
j. Cooper v. Aaron (Blackboard) 
k. Edwin Meese, The Law of the Constitution (Blackboard) 
l. Youngstown Sheet & Tube Co. v. Sawyer (Blackboard) 

4. Non-delegation I 
a. Cincinnati, Wilmington and Zanesville Rail Road Company v. Commissioners of Clinton 

County (web) 
b. State of Minnesota ex rel. Railroad & Warehouse Commission v. Chicago, Milwaukee & 

St. Paul Railway Company (web) 
c. Marshall Field & Co. v. Clark (web) 
d. J.W. Hampton, Jr. & Co. v. United States (Blackboard) 
e. Schechter Poultry Corp. v. United States (Blackboard) 
f. Panama Refining Co. et al. v. Ryan et al. (web) 

5. Non-delegation II 
a. National Broadcasting Company v. United States (web) 
b. Mistretta v. United States (web) 
c. Briefs in Whitman v. American Trucking Association, Inc. (web) 
d. Gundy v. United States (web) 
e. Jay Cost, “Congress Handed to the President the Power to Level Tariffs,” National 

Review (March 5, 2018) 
f. Tara Golshan, “Why Trump Can Raise Steel Tariffs without Congress,” Vox (March 8, 

2018) 
g. John Fabian Witt, “National Emergencies, Then and Now,” Balkinization (January 7, 

2019) 
h. Robert Chesney, “Can President Trump Fund the Wall by Declaring a National 

Emergency?” Lawfare (January 7, 2019) 
i. Andrew Boyle, “An Emergency or Business as Usual? Huawei and Trump’s Emergency 

Powers,” Just Security (May 24, 2019) 
j. Joshua Geltzer, “Blame Trump, Not the US Code, for his Abuse of Emergency 

Authority,” Just Security (August 26, 2019) 
6. Electoral College (precept 1) 

a. Carolyn Shapiro, What’s Up with the Electoral College & the Hamilton Electors?, ACS 
Blog (December 16, 2016) 

b. Federalist No. 68 (web) 
c. McPherson v. Blacker (web) 
d. In the Matter of William Thomas v. Cohen (web) 
e. State ex rel Nebraska Republican State Central Committee v. Wait (web) 
f. Ray v. Blair (web) 
g. Baca v. Colorado (web) 

7. Control of Executive Branch (NOTE: NO CLASS SESSION THIS DAY, WATCH 
POWERPOINT W/ AUDIO ON BLACKBOARD) 

a. Debate over the Removal of Deposits (Blackboard) 
b. William Wirt, Opinion on the President and Accounting Officers (web) 
c. Caleb Cushing, Relation of the President to the Executive Departments (web) 
d. Decatur v. Paulding (web) 
e. Abraham Lincoln, Fourth of July Message to Congress (Blackboard) 

http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/cincinnati_wilmington_and_zanesville_rr_v_commissioners_of_clinton_county.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_7/state_of_minnesota_ex_rel_railroad_and_warehouse.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch7/Field_v_Clark.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_8/panama_refining_v_ryan.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_8/national_broadcasting_co_v_united_states.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_10/mistretta_v_united_states.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/briefs_in_whitman_v_american_trucking_associations.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/Chapter_11/Gundy_v_United_States.docx
https://www.nationalreview.com/2018/03/tariffs-congress-handed-president-power-to-levy/
https://www.nationalreview.com/2018/03/tariffs-congress-handed-president-power-to-levy/
https://www.vox.com/2018/3/8/17097206/trump-tariffs-congress
https://balkin.blogspot.com/2019/01/national-emergencies-then-and-now.html
https://www.lawfareblog.com/can-president-trump-fund-wall-declaring-national-emergency
https://www.justsecurity.org/64252/an-emergency-or-business-as-usual-huawei-and-trumps-emergency-powers/
https://www.justsecurity.org/65978/blame-trump-not-the-u-s-code-for-his-abuse-of-emergency-authority/
https://www.acslaw.org/expertforum/whats-up-with-the-electoral-college-and-the-hamilton-electors/
https://www.acslaw.org/expertforum/whats-up-with-the-electoral-college-and-the-hamilton-electors/
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch3/Federalist_68.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_7/mcpherson_v_blacker.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch8/In_the_Matter_of_William_Thomas_v_Cohen_NYS_Kings_Co.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch7/State_ex_rel_Nebraska_Republican_State_Central_Committee_v_Wait.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch8/Ray_v_Blair.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch4/Wirt_Opinion_on_President_and_Accounting_Officers.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch5/Cushing_Relation_of_the_President_to_the_Executive_Departments.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/decatur_v_paulding.pdf
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f. Presidents on Presidential Power (Blackboard) 
g. Bates & Guild Co. v. Payne (web) 
h. Morrison v. Olson (Blackboard) 

8. Executive Orders/DACA 
a. Hearings on the President’s Constitutional Duty to Faithfully Execute the Laws (web) 
b. Karl Thompson, DHS Authority to Prioritize Removal of Some Aliens (web) 
c. United States v. Juarez-Escobar (W.D. Penn., 2014) (web) 
d. Texas v. United States (S.D. Tex., 2015) (web) 
e. Josh Blackman, “The Constitutionality of DAPA Part II: Faithfully Executing the Law,” 

Texas Review of Law & Politics (2015) pp. 267-284 (web) 
f. Michael Tan, “DACA Is and Will Always Be Constitutional,” ACLU Blog (August 15, 

2017) 
g. Josh Blackman, “Understanding Session’s Justification to Rescind DACA,” Lawfare 

(January 16, 2018) 
h. Vidal v. Nielsen (EDNY 2018) (web) 

9. 25th Amendment (precept 2) 
a. Hearings on Presidential Inability (web) 
b. Brian Kalt, “The Case Against Using the 25th Amendment to Get Rid of Trump,” New 

York Magazine (October 14, 2017) 
c. Matthew Kahn, “How ‘Unraveled’ Does Trump Have to Be?: Presidential Disability and 

the 25th Amendment,” Lawfare (October 23, 2017)  
d. Elaine Kamarck, “25th Amendment: How Do We Decide Whether the President is 

Competent?” Brookings Institution (January 10, 2018) 
10. Federalism and Immigration 

a. Passenger Cases (web) 
b. DeCanas v. Bica (web) 
c. Arizona v United States (web) 
d. Lunn v. Commonwealth (MA 2017) (web) 
e. United States v. California (web) 
f. Hans A. von Spakovsky, “Sanctuary Cities? That’s a Constitutional ‘Hell No,’” Heritage 

Foundation (April 18, 2017) 
g. Jeff Schmitt, “Trump’s Lawsuit against California and State Laws that ‘Discriminate 

against the United States,’” Faculty Lounge (March 12, 2018) 
h. Garrett Epps, “When Republicans Attack States’ Rights,” The Atlantic (March 13, 2018) 

11. Executive Orders/Sanctuary Cities 
a. Ramsey Clark, Power of the President to Impound Funds (web) 
b. South Dakota v. Dole (Blackboard) 
c. City of New York v. Clinton (Blackboard) 
d. Printz v. United States (Blackboard) 
e. David Rivkin and Elizabeth Price Foley, “Can Trump Cut off Funds for Sanctuary Cities? 

The Constitution says Yes,” Los Angeles Times (December 7, 2016) 
f. County of Santa Clara v. Trump (ND Calf, 2017) (web) 
g. City of Los Angeles v. Barr (9th Cir. 2019) (web) 

12. Appointment and Removal Power (precept 3) 
a. House Debate on Removal of Executive Officers (Blackboard) 
b. Ex parte Hennen (web) 
c. Field v. People of the State of Illinois ex rel. McClernand (web) 
d. Presidential Appointment Power in the Age of Congressional Government (web) 
e. Myers v. United States (Blackboard) 
f. Humphrey’s Executor v. United States (Blackboard) 
g. Doolin Security Savings Bank v. Office of Thrift Supervision (DC Cir. 1998) (web) 

http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_7/bates_and_guild_v_payne.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=3&ved=2ahUKEwiJ17-eseHfAhUlhOAKHb25C08QFjACegQIARAC&url=http%3A%2F%2Fglobal.oup.com%2Fus%2Fcompanion.websites%2Ffdscontent%2Fuscompanion%2Fus%2Fstatic%2Fcompanion.websites%2Fgilman_code%2FPresidents%2520Constitutional%2520Duty%2520Hearings.doc&usg=AOvVaw1jbHbDd9gXa8oOmxW3_xav
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/United_States_v_Juarez_Escobar_WDist_Penn_2014.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Texas_v_United_States_SDTex_2015.docx
https://poseidon01.ssrn.com/delivery.php?ID=404002065095092005118028077109105031102074091084049053125007107000112105122124030025056004106123018045005080068087098028064102107034037021035125007071018009077095073047083084007095073112008070078091088004079023102024125098001098017114075015110081078&EXT=pdf
https://www.aclu.org/blog/immigrants-rights/road-citizenship/daca-and-will-always-be-constitutional
https://www.lawfareblog.com/understanding-sessionss-justification-rescind-daca
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch8/Hearings_on_Presidential_Inability.docx
http://nymag.com/daily/intelligencer/2017/10/the-case-against-using-25th-amendment-to-get-rid-of-trump.html
http://nymag.com/daily/intelligencer/2017/10/the-case-against-using-25th-amendment-to-get-rid-of-trump.html
https://www.lawfareblog.com/how-unraveled-does-trump-have-be-presidential-disability-and-25th-amendment
https://www.brookings.edu/blog/fixgov/2018/01/10/25th-amendment-how-do-we-decide-whether-the-president-is-competent/
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_5/passenger_cases.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch9/De_Canas_v_Bica.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/arizona_v_us.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Lunn_v_Commonwealth_MA_2017.docx
https://www.heritage.org/immigration/commentary/sanctuary-cities-thats-constitutional-hell-no
https://www.heritage.org/immigration/commentary/sanctuary-cities-thats-constitutional-hell-no
http://www.thefacultylounge.org/2018/03/trumps-lawsuit-against-california-and-state-laws-that-discriminate-against-the-united-states.html
https://www.theatlantic.com/politics/archive/2018/03/when-republicans-become-anti-states-rights/555362/
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_9/clark_power_of_president_to_impound_funds.pdf
http://www.latimes.com/opinion/op-ed/la-oe-rivkin-foley-sanctuary-city-20161207-story.html
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/County_of_Santa_Clara_v_Trump_ND_Ca_2017.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/ex_parte_hennen.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/field_v_people_of_iiinois_ex_rel_mcclernand.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_7/presidential_appointment_power_in_the_age_of_congressional_government.pdf
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h. Free Enterprise Fund v. Public Company Accounting Oversight Board (web) 
i. Virginia Seitz, Lawfulness of Recess Appointments during a Recess of the Senate 

Notwithstanding Periodic Pro Forma Sessions (web) 
j. National Labor Relations Board v. Canning (web) 
k. Ethan J. Leib and Jed Shugerman, “Mueller’s Recourse,” Slate (March 19, 2018) 
l. Hans A. von Spakovsky, “Trump Has the Constitutional Authority to Fire Mueller – 

Here’s Why,” Heritage Foundation (April 23, 2018) 
m. Adam Serwer, “The Bill to Protect Mueller May Not Survive the Supreme Court,” The 

Atlantic (April 23, 2018) 
13. Presidential Non-Enforcement 

a. Conrad Arensberg, Official Opinion No. 78-15 on Duty to Defend (Pa. 1978) (web) 
b. Benjamin R. Civiletti, The Attorney General’s Duty to Defend and Enforce 

Constitutionally Objectionable Legislation (web) 
c. William French Smith, The Attorney General’s Duty to Defend the Constitutionality of 

Statutes (web) 
d. Walter Dellinger, Presidential Authority to Decline to Execute Unconstitutional Statutes 

(Blackboard) 
e. Andrew Fois, Letter to Senator Orrin G. Hatch on Duty to Defend (web) 
f. Marty Lederman, “John Roberts and the SG’s Refusal to Defend Federal Statutes in 

Metro Broadcasting v. FCC,” Balkinization (September 8, 2005) 
g. Eric Holder, Non-Defense of the Defense of Marriage Act (web) 
h. Nicholas Bagley, “Trump’s Legal Attack on the ACA isn’t about Health Care. It’s a War 

on the Rule of Law,” Vox (June 8, 2018) 
i. Ilya Somin, “Thoughts on the Trump Administration’s Decision Not to Defend 

Obamacare,” Volokh Conspiracy (June 9, 2018) 
14. Foreign Affairs Powers 

a. Alexander Hamilton, Pacificus No. 1 (web) 
b. James Madison, Helvidius No. 1 (web) 
c. Caleb Cushing, Opinion on Ambassadors and Other Public Ministers (web) 
d. Youngstown Sheet & Tube Co. v. Sawyer (1952) (Blackboard) 
e. United States v. Curtiss-Wright Export Corp. (Blackboard) 
f. Timothy Flanigan, Issuance of Official or Diplomatic Passports (web) 
g. Zivotofsky v. Kerry (web) 
h. Marty Lederman, “Thoughts on Zivotofsky, Part Seven,” Just Security (June 14, 2015) 

15. Is Congress Broken? (Precept 4) 
a. Robert G. Kaiser, “Three Reasons Congress is Broken,” Washington Post (May 23, 2013) 
b. Christopher DeMuth Sr., “A Constitutional Congress” Weekly Standard (October 27, 

2014) 
c. Joseph Postell, “What’s the Matter with Congress?” Claremont Review of Books (May 8, 

2018) 
d. Phillip Wallach and James Wallner, “Congress is Broken. But Don’t Blame 

Polarization,” Real Clear Policy (June 8, 2018) 
e. Yuval Levin, “Congress is Weak Because Its members Want it to be Weak,” 

Commentary (June 2018) 
f. Jeffrey Rosen, “America is Living in James Madison’s Nightmare,” Atlantic (October 

2018) 
g. Derek Willis and Paul Kane, “How Congress Stopped Working,” ProPublica (November 

5, 2018). 
h. Lee Drutman, “To Fix Congress, Make it Bigger. Much Bigger.” Washington Monthly 

(November/December 2018) 
16. Treaties 

http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_11/free_enterprise_fund_v_public_company_accounting_oversight_board.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/seitz_lawfulness_of_recess_appointments.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/NLRB_v_Canning.docx
https://slate.com/news-and-politics/2018/03/if-a-trump-official-fires-the-special-counsel-to-protect-trump-mueller-can-sue-to-keep-his-job.html
https://www.heritage.org/the-constitution/commentary/trump-has-the-constitutional-authority-fire-mueller-heres-why
https://www.theatlantic.com/politics/archive/2018/04/is-the-senate-bill-to-protect-mueller-constitutional/558440/
https://www.theatlantic.com/politics/archive/2018/04/is-the-senate-bill-to-protect-mueller-constitutional/558440/
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch9/Arensberg_Opinion_No_78_15_on_Duty_to_Defend.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch9/Civiletti_Attorney.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch10/Smith.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Fois_Letter_to_Orrin_Hatch_on_Duty_to_Defend.docx
https://balkin.blogspot.com/2005/09/john-roberts-and-sgs-refusal-to-defend.html
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/holder_non-defense_of_doma.pdf
https://www.vox.com/the-big-idea/2018/6/8/17442238/trump-aca-obamacare-texas-department-of-justice-rule-of-law
https://reason.com/volokh/2018/06/09/thoughts-on-the-trump-administrations-de
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/hamilton_pacificus_1.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/madison_helvidius_1.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/cushing_opinion_on_ambassadors.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_10/flanigan_issuance_of_diplomatic_passports.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Zivotofsky_v_Kerry_2015.docx
https://www.justsecurity.org/23875/thoughts-zivotofsky-part-seven-fate-exclusive-diplomatic-authority-and-sole-organ-argument/
https://www.washingtonpost.com/opinions/the-three-reasons-congress-is-broken/2013/05/23/8b282d2c-b667-11e2-aa9e-a02b765ff0ea_story.html?utm_term=.d60b7b18feb0
http://ccdemuth.com/wp-content/uploads/2015/03/a_constitutional_congress.pdf
https://www.claremont.org/crb/article/whats-the-matter-with-congress/
https://www.realclearpolicy.com/articles/2018/06/08/congress_is_broken_but_dont_blame_polarization_110662.html
https://www.commentarymagazine.com/articles/congress-weak-members-want-weak/
https://www.theatlantic.com/magazine/archive/2018/10/james-madison-mob-rule/568351/
https://www.propublica.org/article/how-congress-stopped-working
https://washingtonmonthly.com/magazine/november-december-2018/to-fix-congress-make-it-bigger-much-bigger/
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a. Alexander Hamilton, Camillus No. 36 (web) 
b. James Madison, Speech in the House of Representatives on the Treaty Power (web) 
c. Missouri v. Holland (Blackboard) 
d. Goldwater v. Carter (web) 
e. Medellin v. Texas (web) 
f. John Yoo and Robert Delahunty, Authority of the President to Suspend Certain 

Provisions of the ABM Treaty (web) 
g. Julian Ku, “Preparing for Trumpxit: Could a President Trump Withdraw the U.S. from 

International Treaties and Agreements,” Opinio Juris (September 26, 2016) 
h. Michael Ramsey, “Could President Trump Unilaterally Withdraw the U.S. from its 

International Agreements,” Originalism Blog (September 29, 2016) 
i. Jean Galbraith, “The President’s Power to Withdraw the United States from International 

Agreements at Present and in the Future,” AJIL Unbound (2017) 
17. Executive Agreements 

a. United States v. Belmont (web) 
b. United States v. Pink (web) 
c. Robert H. Jackson, Acquisitions of Naval and Air Bases in Exchange for Over-Age 

Destroyers (web) 
d. United States v. Guy W. Capps, Inc. (4th Cir., 1953) (web) 
e. Dames & Moore v. Regan (web) 
f. Walter Dellinger, Whether the Uruguay Round Agreements Required Ratification as a 

Treaty (web) 
g. Christopher Schroeder, Validity of Congressional-Executive Agreements that 

Substantially Modify the United States’ Obligations Under an Existing Treaty (web) 
h. David Golove, “Presidential Authority to Conclude an Iran Nuclear Agreement – and the 

Senate’s Self-Defeating Bill,” Just Security (August 20, 2014) 
i. David Wirth, “Is the Paris Agreement on Climate Change a Legitimate Exercise of the 

Executive Agreement Power?” Lawfare (August 29, 2016) 
j. Jack Goldsmith, “The Trump Administration Reaps What the Obama Administration 

Sowed in the Iran Deal,” Lawfare (May 9, 2018) 
18. Pardons (precept 5) 

a. William Wirt, Pardons (web) 
b. United States v. Wilson (web) 
c. United States v. Klein (web) 
d. Ex parte Garland (web) 
e. Mary C. Lawton, Presidential or Legislative Pardon of the President (web) 
f. Committee Hearings on the Pardon of Richard M. Nixon (web) 
g. Bob Bauer, “The Problem of Donald Trump’s Constitution, Part II: The Prospect of an 

Arpaio Pardon,” Lawfare (August 24, 2017) 
h. Jonathan Turley, “Yes, the President Can Pardon Himself,” USA Today (June 4, 2018) 
i. Brian Kalt, “Can the President Pardon Himself?” Foreign Policy (May 19, 2017) 

19. War power I 
a. State Department Memorandum, Authority of the President to Order the Armed Forces of 

the United States Abroad (web) 
b. Department of State Memorandum on the Authority of the President to Repel Attack in 

Korea (web) 
c. Leonard C. Meeker, The Legality of the United States Participation in the Defense of 

Vietnam (Blackboard) 
d. J. William Fulbright, Congress and Foreign Policy (Blackboard) 
e. The War Powers Act of 1973 (Blackboard) 
f. Richard Nixon, Veto of the War Powers Resolution (Blackboard) 

http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/hamilton_camillus_36.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/madison_speech_on_jay_treaty.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_9/goldwater_v_carter.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/medellin_v_texas.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Yoo_and_Delahunty_Authority_of_the_President_to_Suspend_Certain_Provisions_of_the_ABM_Treaty.docx
http://opiniojuris.org/2016/09/26/preparing-for-trumpxit-how-will-the-u-s-legally-withdraw-from-nafta-wto-nato/
http://originalismblog.typepad.com/the-originalism-blog/2016/09/julian-ku-on-president-trump-withdrawing-from-international-agreementsmichael-ramsey.html
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/presidents-power-to-withdraw-the-united-states-from-international-agreements-at-present-and-in-the-future/0CBA97AFF0673758960A65ACE23EB5C0
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_8/united_states_v_belmont.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_8/united_states_v_pink.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_8/jackson_opinion_on_exchange_of_naval_bases_for_destroyers.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch8/United_States_v_Guy_W_Capps_Inc_4th_Cir_1953.docx
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_10/dames_and_moore_v_regan.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Dellinger_Whether.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Schroeder_Validity_of_Congressional_Executive_Agreements.docx
https://www.justsecurity.org/14154/presidential-authority-conclude-iran-nuclear-agreement-and-senates-self-defeating-bill/
https://www.lawfareblog.com/paris-agreement-climate-change-legitimate-exercise-executive-agreement-power
https://www.lawfareblog.com/trump-administration-reaps-what-obama-administration-sowed-iran-deal
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/wirt_pardons.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_5/united_states_v_wilson.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_6/united_states_v_klein.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_6/exparte.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780190299477_update/lawton_presidential_or_legislative.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_9/congressional_hearings_on_the_pardon_of_richard_nixon.pdf
https://www.lawfareblog.com/problem-donald-trumps-constitution-part-ii-prospect-arpaio-pardon
https://www.usatoday.com/story/opinion/2018/06/04/donald-trump-self-pardon-constitutional-impeachment-column/667751002/
http://foreignpolicy.com/2017/05/19/what-would-happen-if-trump-pardoned-himself-mueller-russia-investigation/
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_8/state_dept_memo_on_presidential_authority_to_order_troops_abroad.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch8/Department.docx
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g. Joseph Harmon, Presidential Power to Use the Armed Forces Abroad without Statutory 
Authorization (web) 

20. War power II 
a. Timothy Flanigan, Authority to Use United States Military Forces in Somalia (web) 
b. Walter Dellinger, Proposed Deployment of United States Armed Forces into Bosnia 

(web) 
c. John Yoo, The President’s Constitutional Authority to Conduct Military Operation 

(Blackboard) 
d. Caroline D. Krass, Memorandum Opinion on the Authority to Use Military Force in 

Libya (Blackboard) 
e. John Cornyn, Speech on Congressional Authorization for the Use of Military Force in 

Libya (Blackboard) 
f. Report on the Legal and Policy Frameworks Guiding the United States’ Use of Military 

Force (web) 
g. Steven Engel, April 2018 Airstrikes Against Syrian Chemical-Weapons Facilities (web) 
h. Keith Whittington, “RIP Congressional War Power,” Lawfare (April 20, 2018) 
i. Curtis Bradley and Jack Goldsmith, “OLC’s Meaningless National Interests Test for the 

Legality of Presidential Use of Force,” Lawfare (June 5, 2018) 
21. Nominations, Confirmations and Judges (precept 6) 

a. The Nomination of Robert H. Bork to the U.S. Supreme Court (Blackboard) 
b. The Nomination of Samuel Alito to the U.S. Supreme Court (Blackboard) 
c. The Nomination of Merrick Garland to the U.S. Supreme Court (web) 
d. Richard J. Anderson, David Cottrell, and Charles Shipan, “The Power to Appoint: 

Presidential Nominations and Change of the Supreme Court,” Working Paper (November 
2017) 

e. John Patty and Tom Clark, “Why Obama Should Pick a Conservative Supreme Court 
Nominee,” Vox (February 25, 2016) 

f. Michael D. Ramsey, “Why the Senate Doesn’t Have to Act on Merrick Garland’s 
Nomination,” The Atlantic (May 15, 2016) 

g. David H. Gans, “Republicans Who Block Obama’s Supreme Court Pick Are Violating 
the Constitution,” The New Republic (March 16, 2018) 

h. Dawn Johnsen, “Seat Merrick,” Slate (January 31, 2017) 
i. Richard Primus, “Rulebooks, Playgrounds, and Endgames: A Constitutional Analysis of 

the Calabresi-Hirji Judgeship Proposal,” Harvard Law Review Blog (November 24, 
2017) 

j. Keith Whittington, “Partisanship, Norms and Federal Judicial Appointments,” 
Balkinization (November 29, 2017) 

k. Tara Leigh Grove, “The Power of ‘So-Called Judges’,” NYU Law Review Online (April 
2018) 

l. Michael J. Nelson and James L. Gibson, “Has Trump Trumped the Courts?” NYU Law 
Review Online (April 2018) 

m. David Faris, “Democrats Must Consider Court-Packing When They Regain Power. It’s 
the Only Way to Save Democracy,” Washington Post (July 10, 2018) 

n. Julian Zelizer, “Packing the Supreme Court is a Terrible Idea,” New York Times 
(October 15, 2018) 

22. “Travel ban” 
a. Nishimura Ekiu v. United States (web) 
b. United States ex rel Knauff v. Shaughnessy (web) 
c. Shaughnessy v. United States ex rel. Mezei (web) 
d. Kleindienst v. Mandel (web) 

http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch9/Harmon_Presidential_Power_to_Use_the_Armed_Forces_Abroad.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch10/Flanigan_Authority_Use_Military_Forces_in_Somalia.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_11/dellinger_deployment_of_armed_forces_into_bosnia.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Report_on_the_Legal_Frameworks_Guiding_American_Use_of_Military_Force.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Engel_Airstrikes_against_Syrian_Chemical_Weapons_Facilities.docx
https://www.lawfareblog.com/rip-congressional-war-power
https://www.lawfareblog.com/olcs-meaningless-national-interests-test-legality-presidential-uses-force
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Nomination_of_Merrick_Garland.docx
https://csap.yale.edu/sites/default/files/files/apppw_cs_11-15-17.pdf
https://www.vox.com/mischiefs-of-faction/2016/2/25/11112710/supreme-court-nominee-conservative
https://www.theatlantic.com/politics/archive/2016/05/senate-obama-merrick-garland-supreme-court-nominee/482733/
https://newrepublic.com/article/131700/republicans-block-obamas-supreme-court-pick-violating-constitution
http://www.slate.com/articles/news_and_politics/jurisprudence/2017/01/dear_congress_don_t_seat_donald_trump_s_nominee_until_merrick_garland_is.html
https://blog.harvardlawreview.org/rulebooks-playgrounds-and-endgames-a-constitutional-analysis-of-the-calabresi-hirji-judgeship-proposal/
https://balkin.blogspot.com/2017/11/partisanship-norms-and-federal-judicial.html
https://www.nyulawreview.org/online-features/the-power-of-so-called-judges/
https://www.nyulawreview.org/online-features/has-trump-trumped-the-courts/
https://www.nyulawreview.org/online-features/has-trump-trumped-the-courts/
https://www.washingtonpost.com/news/made-by-history/wp/2018/07/10/democrats-must-consider-court-packing-when-they-regain-power-its-the-only-way-to-save-democracy/?utm_term=.29386f9e1b21
https://www.nytimes.com/2018/10/15/opinion/supreme-court-packing-democrats-.html
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch7/Nishimura_Ekiu_v_United_States.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch8/United_States_ex_rel_Knauff_v_Shaughnessy.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch8/Shaughnessy_v_United_States_ex_rel_Mezei.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch9/Kleindienst_v_Mandel.docx
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e. Andrew McCarthy, “Trump’s Exclusion of Aliens from Specific Countries is Legal,” 
National Review (January 28, 2017) 

f. Washington v. Trump (9th Cir. 2017) (web) 
g. Amicus Brief of National Security Experts in Trump v. Hawaii (web) 
h. Peter Margulies, “The Travel Ban and Presidential Power,” Lawfare (April 23, 2018) 
i. Benjamin Wittes, “Reflections on the Travel Ban Case and the Constitutional Status of 

Pretext,” Lawfare (July 6, 2018) 
23. “Muslim ban” 

a. Holy Trinity Church v. United States (web) 
b. Lemon v. Kurtzman (web) 
c. Church of Lukumi Babalu Aye v. City of Hialeah (web) 
d. McCreary County v. ACLU (web) 
e. Corey Brettschneider, “Why Trump’s Immigration Rules are Unconstitutional,” Politico 

(February 1, 2017) 
f. Josh Blackman, “Why Courts Shouldn’t Try to Read Trump’s Mind,” Politico (March 

16, 2017) 
g. Trump v. Hawaii (web) 

24. Trump Twitter (precept 7) 
a. Greer v. Spock (web) 
b. Perry Education Association v. Perry Local Educators’ Association (web) 
c. Cornelius v. NAACP Legal Defense Fund (web) 
d. Walker v. Texas Div., Sons of Confederate Veterans (web) 
e. Davison v. Loudoun County Board of Supervisors (EDVA 2017) (web) 
f. Morgan v. Bevin (EDKY 2018) (web) 
g. Trump v. Knight First Amendment Institute v. Trump (2nd Cir 2019) (web) 
h. Garrett Epps, “Why Jim Acosta Got His Pass Back,” The Atlantic (November 16, 2018) 
i. Kristy Parker and Ben Berwick, “How White House Threats to Revoke Security 

Clearances Violate the First Amendment,” Lawfare (July 27, 2018) 
25. Due Process at the Border 

a. Wong Wing v. United States (web) 
b. Japanese Immigration Cases (web) 
c. United States v. Martinez-Fuerte (web) 
d. Plyler v. Doe (Blackboard) 
e. Reno v. Flores (web) 
f. Zadvydas v. Davis (web) 

26. Birthright Citizenship 
a. Caleb Cushing, Opinion on the Relation of Indians to Citizenship (web) 
b. Senate Debates Native American Citizenship (web) 
c. Congressional Debate over the Seating of Hiram Revels (Blackboard) 
d. United States v. Wong Kim Ark (Blackboard) 
e. Aroyim v. Rusk (web) 
f. John Eastman, “From Feudalism to Consent: Rethinking Birthright Citizenship,” The 

Heritage Foundation (2006) 
g. James C. Ho, “Defining ‘American’” The Green Bag (2006) 
h. Peter H. Schuck and Rogers M. Smith, “The Question of Birthright Citizenship,” 

National Affairs (2019) 
27. Emoluments (precept 8) 

a. Laurence Silberman, Conflict of Interest Problems Arising out of the President’s 
Nomination of Nelson A. Rockefeller (web) 

b. Larry Simms, President Reagan’s Ability to Receive Retirement Benefits from the State 
of California (web) 

https://www.nationalreview.com/2017/01/donald-trump-executive-order-ban-entry-seven-muslim-majority-countries-legal/
https://www.supremecourt.gov/DocketPDF/17/17-965/36933/20180227172019114_17-965%20Amicus%20BOM%20National%20Security%20Experts.pdf
https://www.lawfareblog.com/travel-ban-and-presidential-power
https://www.lawfareblog.com/reflections-travel-ban-case-and-constitutional-status-pretext
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_7/holytrinityv.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch9/Lemon_v_Kurtzman.doc
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_10/churchofthelukumibabaluaye.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_11/mccrearycountyvacluofkentucky.pdf
https://www.politico.com/magazine/story/2017/02/why-trumps-immigration-rules-are-unconstitutional-214722
https://www.politico.com/magazine/story/2017/03/why-courts-shouldnt-try-to-read-trumps-mind-214921
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch11/Trump_v_Hawaii.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch9/Greer_v_Spock.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_10/perryeducass.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch10/Cornelius_v_NAACP_Legal_Defense_Fund.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch11/Walker_v_Texas_Div_Sons_of_Confederate_Veterans.doc
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch11/Davison_v_Loudoun_County_Board_of_Supervisors_EDVA_2017.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch11/Morgan_v_Bevin_EDKY_2018.docx
https://www.theatlantic.com/ideas/archive/2018/11/cnns-jim-acosta-has-right-his-press-pass/576109/
https://www.lawfareblog.com/how-white-house-threats-revoke-security-clearances-violate-first-amendment
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch7/Wong_Wing_v_United_States.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch7/Kaoru_Yamataya_v_Fisher.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch9/United_States_v_Martinez_Fuerte.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch10/Reno_v_Flores.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_2/ch11/Zadvydas_v_Davis.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_5/cushingopinion.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_6/thedebatescitizenship.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780199751358/instructor/chapter_8/afroyimv.pdf
https://www.heritage.org/the-constitution/report/feudalism-consent-rethinking-birthright-citizenship
https://www.heritage.org/the-constitution/report/feudalism-consent-rethinking-birthright-citizenship
https://www.gibsondunn.com/wp-content/uploads/documents/publications/Ho-DefiningAmerican.pdf
https://www.nationalaffairs.com/publications/detail/the-question-of-birthright-citizenship
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch10/Simms_President.docx
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c. Robert Shanks, Application of the Emoluments Clause of the Constitution and the 
Foreign Gifts and Decorations Act (web) 

d. Samuel Alito, Emoluments Clause Questions Raised by NASA Scientist’s Proposed 
Consulting Arrangement with the University of New South Wales (web) 

e. Walter Dellinger, Applicability of the Emoluments Clause to Employment of 
Government Employees by Foreign Public Universities (web) 

f. David Barron, Applicability of the Emoluments Clause to the President’s Receipt of the 
Nobel Peace Prize (web) 

g. The Debate over Donald Trump’s Business Arrangements (web) 
h. David Cole, “Trump is Violating the Constitution,” (Blackboard) 
i. Jane Chong, “Reading the Office of Legal Counsel on Emoluments: Do Super-Rich 

Presidents Get a Pass?” Lawfare (July 1, 2017) 
j. Andy Grewal, “Exploitation of Public Office and the Foreign Emoluments Clause,” 

Notice and Comment (July 4, 2017) 
28. Privilege from Judicial Proceedings 

a. Clinton v. Jones (Blackboard) 
b. Nixon v. Fitzgerald (web) 
c. Mitchell v. Forsyth (web) 
d. Zervos v. Trump (Sup. Ct. NY Co. 2018) (web) 
e. Brief of Amici Law Professors in Zervos v. Trump (web) 

29. Executive privilege 
a. House Debate on the Jay Treaty (Blackboard) 
b. William P. Rogers, Senate Testimony on Executive Privilege (Blackboard) 
c. United States v. Nixon (Blackboard) 
d. William French Smith, Assertion of Executive Privilege in Response to Congressional 

Subpoena (web) 
e. Theodore Olson, Memorandum on the Confidentiality of Attorney General’s 

Communications (web) 
f. Eric Holder, Assertion of Executive Privilege over Documents (web) 
g. Karl R. Thompson, Immunity of the Assistant to the President from Congressional 

Subpoena (web) 
h. Steven Engel, Testimonial Immunity before Congress of the Former Counsel to the 

President (web) 
i. Dylan Matthews, “A Brief Guide to Executive Privilege, and Why It Won’t Save the 

Trump Administration,” Vox (January 17, 2018) 
30. Amenability to Criminal Proceedings 

a. Robert G. Dixon, Amenability of the President, Vice President and Other Civil Officers 
to Federal Criminal Prosecution while in Office (web) 

b. Randolph Moss, A Sitting President’s Amenability to Indictment and Criminal 
Prosecution (web) 

c. William Barr, Mueller’s “Obstruction” Theory (web) 
d. Mueller Report (web) 
e. Bob Bauer, “What Tuesday’s Post Story Reveals About the Absurd OLC Opinion 

Protecting a President from Indictment – and Mueller’s Reading of his Authority,” 
Lawfare (April 5, 2018) 

f. Steve Vladeck and Benjamin Wittes, “Can the Presidency Trump a Special Counsel 
Subpoena?” Lawfare (May 2, 2018) 

g. Keith Whittington, “Don’t Subpoena Testimony to the President,” Lawfare (May 4, 
2018) 

h. Corey Brettschneider, “Yes, It’s Possible to Indict a Sitting President. Here’s Why.” 
Washington Post (August 29, 2018) 

http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch10/Shanks_Application.docx
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/9780190299477_update/emoluments_clause_questions_raised.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Dellinger_Applicability.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780190299477_update/applicability_of_the_emoluments.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780190299477_update/debate_over_donald_trump.pdf
https://www.lawfareblog.com/reading-office-legal-counsel-emoluments-do-super-rich-presidents-get-pass
http://yalejreg.com/nc/exploitation-of-public-office-and-the-foreign-emoluments-clause/
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_10/nixon_v_fitzgerald.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_10/mitchell_v_forsyth.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Zervos_v_Trump_NY_Co_Sup_Ct_2018.docx
https://3coziq40vafz1kqd5812oc8r-wpengine.netdna-ssl.com/wp-content/uploads/2017/09/zervos-amicus.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/9780190299477_update/assertion_of_executive.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/9780190299477_update/memorandum_on_the_confidentiality.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Holder_Assertion_of_Executive_Privilege_over_Documents.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Thompson_Immunity_of_the_Assistant_to_the_President_from_Congressional_Subpoena.docx
https://www.vox.com/policy-and-politics/2017/6/19/15795986/executive-privilege-explained
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch9/Dixon_Amenability_of_the_President_to_Federal_Criminal_Prosecution.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Moss_A_Sitting_Presidents.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/Chapter_11/Mueller_Report_2.docx
https://www.lawfareblog.com/what-tuesdays-post-story-reveals-about-absurd-olc-opinions-protecting-president-indictmen-and
https://www.lawfareblog.com/can-presidency-trump-special-counsel-subpoena
https://www.lawfareblog.com/dont-subpoena-testimony-president
https://www.washingtonpost.com/news/democracy-post/wp/2018/08/29/yes-its-possible-to-indict-a-sitting-u-s-president-heres-why/?utm_term=.e87d280ebf8b
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31. Norms and Oath of Office (precept 9) 
a. Josh Blackman, “Donald Trump’s Constitution of One,” National Review (May 12, 2016) 
b. John Yoo, “Alexander Hamilton Would be Worried, Too,” Berkeley Blog (February 7, 

2017) 
c. Benjamin Wittes, “Trump and the Powers of the American Presidency, Part I,” Lawfare 

(May 25, 2016) 
d. Benjamin Wittes and Quinta Jurecic, “What Happens When We Don’t Believe the 

President’s Oath?” Lawfare (March 3, 2017) 
e. Bob Bauer, “Charlottesville and the Problem of Donald Trump’s Constitution,” Lawfare 

(August 17, 2017) 
f. Yascha Mounk, “Keeping the Oath,” Slate (September 6, 2017) 
g. Bob Bauer, “Pardons, Obstruction of Justice and the Rule of Law in the Demagogic 

Presidency,” Lawfare (June 3, 2018) 
h. Julia Azari and Jennifer Smith, “Unwritten Rules: Informal Institutions in Established 

Democracies,” Perspectives on Politics (2012) 
i. Keith Whittington, “Trump’s Rhetoric is Offensive, but is it an Impeachable Offense?” 

Vox (August 4, 2017) 
j. Jack Goldsmith, “Will Donald Trump Destroy the Presidency?” The Atlantic (October 

2017) 
k. Brendan Nyhan, “Norms Matter,” Politico (October 2017) 

32. Congressional Oversight 
a. Anderson v. Dunn (web) 
b. Barenblatt v. United States (web) 
c. Watkins v. United States (web) 
d. Charles J. Cooper, Response to Congressional Requests for Information Regarding 

Decisions made Under the Independent Counsel Act (web) 
e. Robert Raben, Letter to John Linder (web) 
f. Curtis E. Gannon, Authority of Individual Members of Congress to Conduct Oversight 

(web) 
g. Charles E. Grassley, Letter on Requests for Information by Individual Members of 

Congress (web) 
h. Steven A. Engel, Congressional Committee’s Request for the President’s Tax Returns 

(web) 
i. Josh Chafetz, “Investigating a President,” Yale University Press Blog (June 2, 2017) 
j. Douglas L. Kriner and Eric Schickler, “What Can House Democrats Accomplish with 

their new Oversight and Investigatory Powers?,” The Washington Post (November 28, 
2018) 

33. Impeachment I 
a. Debate on the Impeachment of Justice Samuel Chase (web) 
b. The Censure of President Andrew Jackson (web) 
c. The Impeachment of Andrew Johnson (web) 
d. Constitutional Grounds for Presidential Impeachment (Nixon) (web) 
e. Charges and Reply in the Impeachment of President William Clinton (web) 
f. Keith Whittington, “High Crimes after Clinton,” Policy Review (March 2000) 

34. Impeachment II (precept 10) 
a. Julia Azari, “Presidential Impeachments are about Politics, not Law,” Vox (May 15, 

2017) 
b. Keith E. Whittington, “How to Get Out of Impeachment Territory,” Lawfare (May 19, 

2017) 
c. Victor David Hanson, “Regime Change by Any Other Name?” National Review (May 22, 

2017) 

https://www.nationalreview.com/2016/05/donald-trump-constitution-end-separation-powers/
http://blogs.berkeley.edu/2017/02/07/alexander-hamilton-would-be-worried-too/
https://www.lawfareblog.com/trump-and-powers-american-presidency-part-i
https://www.lawfareblog.com/what-happens-when-we-dont-believe-presidents-oath
https://www.lawfareblog.com/charlottesville-and-problem-donald-trumps-constitution
http://www.slate.com/articles/news_and_politics/the_good_fight/2017/09/the_upholdtheoath_campaign_seeks_to_remind_public_servants_where_their_true.html
https://www.lawfareblog.com/pardons-obstruction-justice-and-rule-law-demagogic-presidency
https://www.jstor.org/stable/23327062
https://www.vox.com/mischiefs-of-faction/2017/8/4/16093946/trump-andrew-johnson-rhetoric-offensive
https://www.theatlantic.com/magazine/archive/2017/10/will-donald-trump-destroy-the-presidency/537921/
https://www.politico.com/magazine/story/2017/09/05/why-norms-matter-politics-trump-215535
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/anderson_v_dunn.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_8/barenblatt_v_united_states.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_8/watkins_v_united_states.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/ch10/Cooper_Response_to_Congressional_Requests_for_Information.docx
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Raben_Letter_to_John_Linder_on_Congressional_Oversight.docx
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/9780190299477_update/authority_of_individual_members.pdf
http://global.oup.com/fdscontent/uscompanion/us/static/companion.websites/gillman/vol_1/ch11/Grassley_Letter.docx
http://blog.yalebooks.com/2017/06/02/investigating-a-president/
https://www.washingtonpost.com/news/monkey-cage/wp/2018/11/28/what-can-house-democrats-accomplish-with-their-new-oversight-and-investigative-powers/?utm_term=.12dcf62b083b
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_4/debate_on_the_impeachment_of_justice_samuel_chase.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_5/note_on_the_censure_of_president_jackson.pdf
http://global.oup.com/us/companion.websites/fdscontent/uscompanion/us/static/companion.websites/gillman/instructor/Chapter_6/note_on_the_impeachment_of_andrew_johnson.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_9/constitutional_grounds_for_presidential_impeachment.pdf
http://fdslive.oup.com/www.oup.com/uscompanion/us/static/companion.websites/gillman/instructor/vol1/chapter_11/charges_and_reply_in_clinton_impeachment.pdf
https://www.hoover.org/research/high-crimes-after-clinton
https://www.vox.com/mischiefs-of-faction/2017/5/15/15638286/presidential-impeachments-political
https://www.lawfareblog.com/how-get-out-impeachment-territory
https://www.nationalreview.com/2017/05/trump-critics-left-right-want-him-removed/
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d. Gene Healy, “Americans Should Impeach Presidents More Often,” Reason (July 16, 
2017) 

e. Jane Chong, “To Impeach a President: Applying the Authoritative Guide from Charles 
Black,” Lawfare (July 20, 2017) 

f. Bob Bauer, “The Impeachable Offense and the Modern Presidency,” Lawfare (September 
14, 2017) 

https://reason.com/archives/2017/07/16/americans-should-impeach-presi
https://www.lawfareblog.com/impeach-president-applying-authoritative-guide-charles-black
https://www.lawfareblog.com/impeachable-offense-and-modern-presidency

